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Plastic Pollution and Human Rights: Canada’s International Obligations 

By Myrna El Fakhry Tuttle 

Opinion 

 
Plastics are one of the most 

revolutionary inventions of the past 

century and play an important role in 

our economy and daily lives. However, 

the current approach to producing, 

using, managing and disposing of 

plastics poses a significant threat to 

the environment, to livelihoods and 

potentially to human health (Ocean  

Plastics Charter). 

Plastic pollution is one of the 

biggest problems in the world 

nowadays. Plastics are part of our 

daily lives and people are becoming 

more and more reliant upon them. 

However, this is creating a huge 

harm to the environment and to 

human health, particularly when it 

comes to plastics made to be used 

once and then thrown away. Since 

there is a relationship between a safe 

and healthy environment and the 

enjoyment of human rights, plastic 

pollution is contributing to human 

rights violations all over the world. 

According to the United Nations  

Environment Programme, there are 

three main dimensions of the 

interrelationship between human 

rights and environmental protection: 

• The environment as a pre-

requisite for the enjoyment 

of human rights; 

• Certain human rights, 

especially access to 

information, participation in 

decision-making, and access to 

justice in environmental 

matters, as essential to good 

environmental decision-

making; and 

• The right to a safe, 

healthy and ecologically-

balanced environment as 

a human right in itself. 

Article 25 of the Universal  

Declaration of Human Rights states 

that “everyone has the right to a 

standard of living adequate for the 

health and well-being of himself and of 

his family, including food, clothing, 

housing and medical care...” According 

to this article, states must ensure that 

their citizens enjoy an adequate 

standard of living. 

Article 12 of the International  

Covenant on Economic, Social and  

Cultural Rights (ICESCR) defines the 

right to adequate health as “... the 

right of everyone to the enjoyment of  

the highest attainable standard of 

physical and mental health.” 

Principle 1 of the Declaration of the 

United Nations Conference on the  

Human Environment or the 

Stockholm Declaration provides that 

“man has the fundamental right to 

freedom, equality and adequate 

conditions of life, in an environment 

of a quality that permits a life of 

dignity and wellbeing, and he bears a 

solemn responsibility to protect and 

improve the environment for present 

and future generations.” 

The World Charter for Nature  

states that “mankind is a part of 

nature and life depends on the 

uninterrupted functioning of natural 

systems which ensure the supply of 

energy and nutrients”. 
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Bar Admission of Alena Storton (center) on January 15, 

2019. Sharnjeet Kaur (left); Élyane Lacasse (right). 

Staff and Volunteers 

We have been busy these past few months. Alena Storton finished her articles with us and was called to the bar in January 2019. Congratulations! 

Bethlehem Tesfay and Kaye Booth helped us out as part time administrative assistants. Kaye Booth and her partner Joel Dauter recently became 

parents. Congratulations! We currently have three students with us who are articling: Temitope Oluleye, Rowan Hickie, and Élyane Lacasse. 

Welcome! Pamela Dos Ramos and Brenda Johnston continue to work exciting part of the Anti-racism project called ArtShare. We’ve had several 

contractors helping us out too: Sarah Burton, Greg McMeekin and Joel Dauter. Thanks! We are fortunate to have been working with excellent 

volunteers over the last few months—including Larissa Holt, Rofiah Ololade Sarumi , Lina Chhom, and others. Thanks! - Linda McKay-Panos 

Events 

http://aclrc.com/
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Effects of the Notwithstanding Clause on Human Rights 
By Linda McKay-Panos 

Reprinted from LawNow 43(2) with permission 

Recently, there has been much 

discussion of the use of the 

notwithstanding clause, which is section 

33(1) of the Canadian Charter of Rights 

and Freedoms (Charter). Section 33(1) 

reads: 

Section 33. 

(1) Parliament or the legislature of a 

province may expressly declare 

in an Act of Parliament or of the 

legislature, as the case may be, 

that the Act or a provision 

thereof shall operate 

notwithstanding a provision 

included in section 2 or sections 

7 to 15. 

Section 33(3) provides that a 

declaration made under section 33(1) shall 

cease to have effect after five years and 

section 33(4) states that a declaration may 

be re-enacted by Parliament or the 

legislatures. 

Ontario’s Premier Doug Ford recently said 

he would use the notwithstanding clause 

to reduce the number of Toronto’s wards 

for the October 2018 municipal election. 

The Ontario Superior Court had struck 

down the legislation (Bill 5) as an 

unjustified Charter infringement on 

freedom of expression (See: City of Toronto 

et al v Ontario (Attorney General), 2018 ONSC 

5151; See: Ben Woodfinden, “Doug 

Ford’s notwithstanding decision is a  

symptom of a problem with Canada’s  

Democracy” Maclean’s (20 September 

2018)). The Ontario Court of Appeal 

granted a stay of the lower court’s ruling, 

thus allowing the election to proceed in 

October based on the reduced number of 

wards provided for in Bill 5, without 

Premier Ford invoking the 

notwithstanding clause—at least until 

after the appeal is heard. 

Also, after the CAQ (Coalition Avenir 

Québec) won the provincial election in 

Québec on October 1, 2018, newly elected 

Premier François Legault stated that he 

would invoke the notwithstanding clause to 

address Charter concerns with legislation 

that bans anyone in a position of authority 

(e.g., teachers, police officers, judges) 

from wearing any “conspicuous”  

religious symbols at work. If they do, they 

will be dismissed from their jobs (See: 

Andrew Coyne “Quebec Situation is too  

serious for Trudeau to stay out of 

notwithstanding debate” (3 October 2018) 

National Post). 

These two examples raise the important 

issue of “What was the intended purpose 

of including the notwithstanding clause in 

the Charter and do these situations merit its 

use?” 

Most agree that section 33 was 

intended as a safety valve to be used only 

rarely and in relation to non-controversial 

issues. Commentators thought that section 

33 would be relied on to preserve our basic 

social and political institutions and to 

enable legislatures to overcome 

“unacceptable judicial determinations 

where there was popular support for doing 

so” (Marc-André Roy and Laurence 

Brosseau, The Notwithstanding Clause of 

the Charter (May 7, 2018) Library of 

Parliament (Roy and Brosseau)). 

Section 33 has not been invoked very 

often. Québec was the first province to 

seek to use the notwithstanding clause. An 

Act respecting the Constitution Act, 1982, SQ 

1982, c 21, re-enacted all Québec 

legislation that had been adopted before 

the Charter came into force, with a standard 

override clause being added to each 

statute. Many thought this was a direct 

protest against the entrenchment of the 

Charter without Québec’s support (See: 

Jennifer Koshan, “Peter Lougheed  and the 

Constitution, Notwithstanding” ABlawg 

September 24, 2012). This legislation was 

considered by the SCC in Ford v AG Quebec, 

[1988] 2 SCR 712, and the SCC held that 

while section 33 could be relied on in 

relation to several Charter rights in multiple 

laws, it could not be used retroactively 

(backdated). This is the only case where 

the SCC has been asked to review the 

exercise of the override power. Québec 

subsequently passed Bill 178, which used 

the notwithstanding clause to restrict the 

posting of commercial signs in languages 

other than French. After the new law was 

criticized by the United Nations Human 

Rights Committee, then Premier Bourassa 

instructed the National Assembly to rewrite 

the law to conform to the Charter and the 

notwithstanding 

clause was removed (CBC News Online, 

Notwithstanding Clause – FAQ’s January 

25, 2005). 

The Saskatchewan government invoked 

the clause in 1986 as a preventive 

measure in the mid-1980s during a labour 

dispute with provincial government 

workers. However, the SCC later ruled that 

the law did not violate the Charter, so the 

notwithstanding clause was not needed 

(See: RWDSU v Saskatchewan, [1987] 1 

SCR 460). More recently, Saskatchewan 

passed the School Choice Protection Act SS 

2018, c 39, in which the legislature 

invoked the notwithstanding clause to 

effectively overrule the Court of Queen’s 

Bench ruling in Good Spirit School Division No 

204 v Christ The Teacher Roman Catholic 

Separate School Division No 212, 

2017 SKQB 109, which held that the 

government could not provide funding for 

non-Catholic students to attend Catholic 

separate schools. 

The Legislative Assembly of Alberta 

adopted a private member’s bill (Bill 202) 

in 2000, which amended the province’s 

Marriage Act to define marriage as 

heterosexual and to insert the 

notwithstanding clause to override the 

Charter. However, it was widely thought 

that this bill was outside of Alberta’s 

jurisdiction because the federal 

government has jurisdiction over the 

capacity to marry. In any event, the 

government of Alberta did not renew the 

invocation of the notwithstanding clause 

after five years. 

Section 33 is also seen as a safety valve 

preventing courts from acting as 

legislators, and thus compromising 

judicial independence and impartiality 

(Roy and Brosseau). Because political 

decisions are made by elected 

representatives, this removes 

politicization from the courts (Roy and 

Brosseau). Further, because Charter rights 

and freedoms are stated quite generally, 

and are susceptible to varying 

interpretations, courts could render 

judgments unforeseen by the drafters of 

the Charter, and section 33 could assist in 

those circumstances (Roy and Brosseau). 

– continued on page 6 
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The human rights directly 

threatened by environmental 

deterioration include the right to life, 

the right to health, the right to 

privacy, the right to suitable working 

conditions, the right to an adequate 

standard of living and rights to 

political participation and information 

(Dinah  Shelton, Human Rights, 

Environmental  Right, and the Right to 

Environment at p 112). 

Around the world, people and 

companies throw away between $100 

and $150 billion worth of plastic 

packaging each year. Plastic waste and 

marine litter, including microplastics 

(particles of plastic that are smaller 

than 5 mm), pose a serious threat to 

the health of the oceans, waterways 

and human well-being. Marine litter is a 

global problem: it’s also found on all of 

Canada’s coasts and in freshwater 

areas, including the Great Lakes 

(Moving Canada toward zero plastic  

waste: Closed consultation). 

Less than 11 per cent of Canada’s 

plastics get recycled. The rest end up 

in landfills, lakes, parks and oceans, 

destroying ecosystems and leaching 

toxic chemicals (Environmental  

Defence, Canada’s Plastic Pollution  

problem). 

Landfills are a specific example of 

how plastic harms people. Many items 

that end up there contain toxins that 

often leak in to water and soil and 

remain for years (Lindsey Reid, The  

Plastic Problem). 

One of the main features of plastic—

its durability, is also one of the reasons 

it’s so problematic when it enters the 

environment. Unlike natural materials, 

plastics never fully decompose. 

Instead, they break into small pieces 

called microplastics, which can easily 

be consumed by fish, and other 

animals – including people. Research 

also suggests that some plastics may 

release toxins causing liver toxicity and 

hormone disruption. Common plastic 

ingredients are well known to be 

harmful to human health, including 

vinyl chloride and styrene. 

In Canada, provinces each set their 

own waste legislation, and in every 

province except British Columbia, it’s 

left to municipalities to collect and 

manage residential waste. This 

disjointed and fragmented approach 

means different provinces have 

different standards and definitions for 

concepts like waste diversion. It also 

means that what can and can’t be 

recycled changes depending on where 

you are (Talking Trash, Canada’s 

Plastic Pollution Problem at pp 2&3). 

According to the 2018 United 

Nations Report (UN Environment:  

Single-Use Plastics A Roadmap for  

Sustainability), our ability to cope with 

plastic waste is already overwhelmed. 

Only nine per cent of the nine billion 

tonnes of plastic the world has ever 

produced has been recycled. Most 

ends up in landfills, dumps or in the 

environment. If current consumption 

patterns and waste management 

practices continue, then by 2050 there 

will be around 12 billion tonnes of 

plastic litter in landfills and the 

environment. By this time, if the 

growth in plastic production continues 

at its current rate, then the plastics 

industry may account for 20 per cent 

of the world’s total oil consumption. 

Most plastics do not biodegrade. 

Instead, they slowly break down into 

smaller fragments known as 

microplastics. Studies suggest that 

plastic bags and containers made of 

expanded polystyrene foam 

(commonly referred to as 

“Styrofoam”) can take up to 

thousands of years to decompose, 

contaminating soil and water. 

The report added that most 

common single-use plastics found in 

the environment are, in order of 

magnitude, cigarette butts, plastic 

drinking bottles, plastic bottle caps, 

food wrappers, plastic grocery bags, 

plastic lids, straws and stirrers, other 

types of plastic bags, and foam take-

away containers. These are the waste 

products of a throwaway culture that 

treats plastic as a disposable material 

rather than a valuable resource to be 

harnessed. High concentrations of  

plastic materials, particularly plastic 

bags, have been found blocking the 

airways and stomachs of hundreds of 

species. Plastic bags are often ingested 

by turtles and dolphins who mistake 

them for food. There is evidence that 

the toxic chemicals added during the 

manufacture of plastic transfer to 

animal tissue, eventually entering the 

human food chain. 

Scientists have found microplastics in 

our soil, tap water, bottled water, beer 

and even in the air we breathe. And 

there's growing concern about the 

potential health risks they pose to 

humans (Mark Tutton, It's not just the  

oceans: Microplastic pollution is all  

around us). 

Human rights and environmental 

protection are interdependent. A safe, 

clean, healthy and sustainable 

environment is necessary for the full 

enjoyment of human rights, including 

the rights to life, to the highest 

attainable standard of physical and 

mental health, to an adequate standard 

of living, to adequate food, to safe 

drinking water and sanitation, to 

housing, to participation in cultural life 

and to development, as well as the 

right to a healthy environment itself, 

which is recognized in regional 

agreements and most national 

constitutions. At the same time, the 

exercise of human rights, including 

rights to freedom of expression and 

association, to education and 

information, and to participation and 

effective remedies, is vital to the 

protection of the environment. (United 

Nations Human Rights Special  

Procedures, Framework Principles on  

Human Rights and the Environment at 

p 6). 

States should therefore refrain from 

violating human rights through causing 

or allowing environmental harm; 

protect against harmful environmental 

interference from other sources, 

including business enterprises, other 

private actors and natural causes; and 

take effective steps to ensure the 

conservation and sustainable use of 

– continued on page 5 
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ecosystems and biological diversity on 

which the full enjoyment of human 

rights depends. While it may not 

always be possible to prevent all 

environmental harm that interferes 

with the full enjoyment of human 

rights, States should undertake due 

diligence to prevent such harm and 

reduce it to the extent possible, and 

provide for remedies for any 

remaining harm (United Nations 

Human Rights Special Procedures). 

States need to protect the 

environment in order to improve the 

quality of human life. Therefore, 

states need to have better waste 

management systems. States can also 

ban certain kinds of plastic, such as 

single use plastics, which are the most 

problematic. In addition, states need 

to develop environmental awareness 

and education programs for their 

citizens. 

The Canadian Plastics Industry 

Association and the Chemistry 

Industry Association of Canada aim to 

make 100 per cent of plastic 

packaging recyclable or "recoverable" 

— divertible from landfills for use in 

products like chemical feedstocks, fuel 

and lubricants — by 2030. Also, a 

group of 33 environmental and civil 

society groups recommended that 

Canada require all provinces to aim to 

recycle at least 85 per cent of single-

use plastics by 2025 and have the rest 

captured — that is, disposed of 

properly by landfill or incineration and 

not released into the environment 

(Emily Chung, Industry wants zero  

plastic packaging in Canada's 

landfills  by 2040). However, in June 

2018, the federal government decided 

to reduce, but not to ban, the use of 

single-use plastics at the G7 summit 

in Quebec. 

ACLRC Website:  

aclrc.com 

New Resources on ACLRC  

Website: 
Representing Mentally Disabled Persons 

in the Criminal Justice System 2nd 

edition 

http://www.aclrc.com/representing-

mentally-disabled-person-in-criminal-

justice-system/ 

Annotated Alberta Human Rights Act, 

2018 

https://static1.squarespace.com/stati 

c/511bd4e0e4b0cecdc77b114b/t/5c1  

4408d4fa51ae704c044f3/1544831128 

502/ANNOTATION+OF+HUMAN+RIGH  

TS+2018 final+2.pdf 

Seniors and the Law 4th Edition 

https://static1.squarespace.com/stati 

c/511bd4e0e4b0cecdc77b114b/t/5c5  

b6eb0419202c2a4ce0396/154949598 

8817/Seniors+and+the+Law+4th.pdf 

Privacy Handbook for Canadians 3d 

https://static1.squarespace.com/stati 

c/511bd4e0e4b0cecdc77b114b/t/5c5  

a2130f9619abd84d801dc/154941061  

7753/Privacy+3d+Final+2.pdf 

Access to Justice in Rural Communities 

http://www.aclrc.com/access-to-

justice-and-rural-communities/ 

Selected Links 
ACLRC Home Page 

http://www.aclrc.com/ 

ACLRC Downloadable Resources 

http://www.aclrc.com/downloada 

ble-resources/ 

ACLRC Online Resources for 

Teachers 

http://www.aclrc.com/resources-

for-teachers/ 

ACLRC Enforcing Your Rights Tab 

http://www.aclrc.com/ 

YouthSafe Website: 

http://www.youthsafe.net/ 

New! CARED: Stand – Framing and 

Learning Anti-Racism 

http://www.aclrc.com/cared/  

Teacher’s Guide: Gender Identity 

and Gender Expression 

http://www.aclrc.com/resources-

for-teachers/ 

Youth Employment Handbook: 

Updated 

https://static1.squarespace.com/st 

atic/511bd4e0e4b0cecdc77b114b/t 

/5aece0c10e2e72245d5c70ab/152  

5473479382/2018+Youth+Employ  

ment+Handbook.pdf 

ACLRC Access to Justice Tab 

http://www.aclrc.com/research-

on-access-to-justice  

Temporary Foreign Workers Tab 

http://www.aclrc.com/ 

ACLRC Human Rights Education 

Presentations (descriptions and 

request form) 

http://www.aclrc.com/hrep/ 

ACLRC LGBT Resources 

http://www.aclrc.com/lgbt/ 

ACLRC Blog 

http://www.aclrc.com/blog/ 

http://aclrc.com/
http://www.aclrc.com/representing-mentally-disabled-person-in-criminal-justice-system/
http://www.aclrc.com/representing-mentally-disabled-person-in-criminal-justice-system/
http://www.aclrc.com/representing-mentally-disabled-person-in-criminal-justice-system/
https://static1.squarespace.com/stati
https://static1.squarespace.com/stati
https://static1.squarespace.com/stati
http://www.aclrc.com/access-to-justice-and-rural-communities/
http://www.aclrc.com/access-to-justice-and-rural-communities/
http://www.aclrc.com/downloada
http://www.aclrc.com/resources-for-teachers/
http://www.aclrc.com/resources-for-teachers/
http://www.aclrc.com/cared/
http://www.aclrc.com/resources-for-teachers/
http://www.aclrc.com/resources-for-teachers/
https://static1.squarespace.com/st
http://www.aclrc.com/research-on-access-to-justice
http://www.aclrc.com/research-on-access-to-justice
http://www.aclrc.com/hrep/
http://www.aclrc.com/lgbt/
http://www.aclrc.com/blog/


 

 

 

 

Display of Bob Edward School’s 

student artwork for ArtShare 

Student Art Show on January 26, 

2019 

New Chief Commissioner Mr. Michael Gottheil (left) and Senator 

Paula Simons (right; via podcast) presenting at ACLRC’s 

International Human Rights Day event on November 27, 2018. 

 

Prof. Lorian Hardcastle (seated left), Brian 

Seaman (seated centre) and Jodie Emery 

(seated right) on New Cannabis laws in Canada 

on October 23, 2018 
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Critics of the notwithstanding clause argue 

it is inconsistent with the entrenchment of 

human rights and freedoms and fear that 

the majority may impose upon or limit 

minority rights unconstrained by the 

constitution (Roy and Brosseau). In 

addition, section 1 of the Charter already 

provides an opportunity for governments to 

impose reasonable limits on rights if the 

limits can be “demonstrably justified in a 

free and democratic society” and permits 

courts to accommodate legislative goals 

that infringe on a guaranteed right or 

freedom (Roy and Brosseau). Finally, some 

argue that the notwithstanding clause will 

be invoked in cases where rights are most 

in need of protection. For example, Eugene 

Forsey argued that if the notwithstanding 

clause and the Charter were in force during 

World War II, it could have allowed the 

Canadian government to continue to 

forcibly inter Japanese-Canadians 

regardless of any fundamental rights they 

might have had (Roy and Brosseau). 

Premier Ford followed the usual route for 

invoking the clause—after a court ruling 

that the law reducing the number of wards 

violated freedom of expression. Some 

people criticized Ford’s use of the clause as 

“heavy handed and disrespectful”  

(Beatrice Britneff, Global News, September 

14, 2018 25 Toronto MPs slam Ford for  

using notwithstanding clause, urge MPPS  

to defeat bill”). Former prime minister Jean 

Chretien, former Saskatchewan premier 

Roy Romanow, and former Ontario 

attorney general Roy McMurtry—all present 

at the negotiation of the notwithstanding 

clause in 1981—released a statement that 

condemned Ford for using the 

notwithstanding clause improperly as a 

means to circumvent proper process 

(McLean’s September 14, 2018 “Chretien, 

Romanow and McMurtry  attack Ford’s use 

of the notwithstanding  clause”). Most critics 

were particularly concerned about the 

timing—the reduction in seats occurred in 

the weeks prior to the election. It is clear 

that Ford’s invocation of the 

notwithstanding clause has created 

sconcern that this will embolden some to 

put pressure on other governments to use 

it; once seen as a politically dangerous 

decision, using the notwithstanding clause 

may now be politically popular (Mark 

Gollum, CBC News, September 12, 2018, 

“Doug Ford’s  use of notwithstanding clause 

sparks fears  it will embolden others to 

invoke it”). 

The Quebec situation is very theoretical. 

Current legislation banning authority  

figures from wearing religious symbols 

would need to be introduced and passed. A 

court would have to declare the legislation 

as violating the Charter, and then Premier 

Legault would have to pass amended 

legislation using the notwithstanding 

clause. This would take at least two to 

three years. In the meantime, on the face 

of it, this proposal seems problematic. It 

appears to go to the very heart of rights 

that the Charter seeks to protect—minority 

religious rights. 

It will be very interesting to see what 

occurs after the Ontario Court of Appeal 

rules on Bill 5 and whether the new 

Québec government will wade, once 

again, into the issue of invoking the 

notwithstanding clause. Further, Ontario’s, 

and possibly Québec’s use of the 

notwithstanding clause could even spark 

discussions about amending the Charter 

to exclude the notwithstanding clause 

altogether. 
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